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Bill Misses Mark, Gives Plaintiffs Too Much Ammo

By Michasi A.S. Newman

Clausewitz famously commented that war 8

merely the continuation of politics by other
feans.” ironically, ¥ appears now that palitics is often
the confinuation of war {or, our civd equivalent of war, it
igration) by other means.

Gavernments have, time ont of mind, used war s
change the political landscape. But in our modern age,
Jobhyiats use the jogisiative process o change the rules
of fitigation to thely advantage. And here we can draw 2
guote fom Clausewitz's contemporary, Napoleon, who
defined opposing ariies a5 “twe bodies which meet and
try to frighten each other”

Wineh of litgation is the art of frightening the other
side mto setiement. AR1700 iustrates this principle,

O Feb, 29, 2005, Assernblywotnan Fran Paviey intro-
duced ABLT00, 2 law that purports to iy confidentin}
settlements and proteciive orders where, it a subse-
quent ifgation regarding “gublic danger;” the protected
information is decmed to be “evidence of ar information
concerning p public danger” As ABIVO0 provides, "in an
action hased upon the existence of & public danger, evk
i dence of or mformation concerning & pubkc dapger that

The 16t century miliary theosiet Karl vén ©

. not that evidence or mfarmation was fled with the-cowrt,
shall.he presumed o be public indormation and may not
be kept sectet pursiant 0 agreement of the parties oy
1 eoirt order”
|1t Under ABIT00, such nformation “may” be kept secret
“for a perivd that the coert deetis appropriate enly pue-
st i court order basett upon the court’s indepandent
EBrding that etther of the fofowlng exist: ... The informs-
Ban is & frade secret or ofherwise privileged ander exdat
ing law’; or there is ¢ substantial probability of the extis-
tence of “overtiding interest” that overcomes the right of
public access to the infarmatian, where disclosure would
e prejudiciat to such overriding interest, and where no
[ less restrictive means exist for achieving that interest,
\ The supporters of ARE?00 argue that such a memre

is necessary because, 88 the legislative findings of the

| statmie anneunce, [elecrecy Agresnents cai aflow come

panies 1o shield information from public view and cun

permit these companies to continue iHegat practices

. without aceountabiilty” The legistative fndigs discuss

the example of Firestone tires: "For many years, Bridge

| stone/Firestone Inc. knew about ... dangerous defects,

-, Bt kept the information out of the pullic eye by secretly

settling many lawsuits brought 28 a result of crashes

velated in defective tires. ... In the abisence of ... secrecy

ngreenientls], information abogt thiss tiangerous product

could have been disglosed publicly, which could have
] . gaved Ives and eecided infuries”

o Allof this sounds very compelling &nd reasoneble, bt
"4 cloger look &t ABIF00 provokes the following simple
- questio: Wil AB1700 in fuct do astything to remedy the

problem of busiiesses ielding imformation regarding
‘d ous products from public serulny? .

- clear angwer is no. :

. Jf ABI700 is passed into

I ABLTOO taw, bus'méss'és that have
“sometting ‘illieit to hide {for example, information

regarding potentially dahgerous prod
[ Bialy o settle before discovery puts Such information
| into the hands-of their ppponents — ahd, presumabily,
1 the public. Those who have something to hide wilk con-
fnue to hide the information, regardless of AB1700.- .
¢ Ins addition, AB1700 wili have a host of undesirable
il consequences. While the bill purportedly targets busk
i nesses that endapger the public, its effect will be much
'l more Widespread and perverse. Many businesses with
it nothing et to hide posseos information {sat they rex
L1 sonably wish keep out of the public reaim. Trade secrets
\ are an cxample of such information. Alfhwugh the bill
- givés the court discrefion 0 vespect the confidentiality
if agreement or prior caurt ordera relating to trade secrets,
He~ the stalirée merely provides that the court “may” aliow
i1 the information to-be kept secret; arguably, the court
i “may” aiso disregard the cgrnﬁdenﬁz! aavare of the infor
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was disclosed during the course of litigation, whether or .

che) will bt moré "

mation even if it s ofherwise privileged. The court alse
has disoretion to keep the information secret for 2 peried
of tine e “court deras appropriate.”

From the point of view of businesses that five or die by
their trade secrets, it may not be worth the risk, For
such bysinesses, an adverse party’s request for digeov-

ery regarding trade secrets will present a grave threat
that has nathiog to do with the merits of the present
action. Fer companies that manufacture food, drugs,
hardware, applhiances, automobiles or medical supplies
(st to nasme A few), aff prodact information could con-

“cobvilly become reteyant £ a case prising from “pubkc

danger” - . - o [ .
. 1If by any sbretch of the imagination, such information
‘Gould be deemed relevant to “public danger," theu the
huslness will have ta worry sbout protecting such tnfor-
smabion from ABI70C-exposure in fulure actions.

To undersiand how auch a darger may manifest itself,
consider fhe followiny example: Acme Cola Co. is sued
by a disgruntled ex-employee for age discrimination.
Acme alleges i fired Its ex-einployee for cause, not
‘beoguse of hia age. The plaintif alleges he was ol fired
for cause dnd that he was, in fact, an cutstanding warker,
indesd, he claims fo be the investor of Acme's secrel
recipe fof ite cola

t discovery requests, the plainfif seels a disclosure
of Acme's gecret recipe, Acine considers such rédipe o
be a trade secret, and It Feasonably fears that public dis-
clusure will allow corapetifors & duplicate its product.

Under ARI700, Acne faces a Jureat far grester than

. [ability in the present lawsuit. }f it agrees fo disclose
-suich information under a confidentiality sgreement, or

't is farced o produce such documents subject 10 &
protective order, i will therenfter have to worry about
ench documents being deemed relevant in some later
lawsiit invoiving an alleged public danger and dis-
dosed &0 the public, Under such circumstances, Acme
will heve & strong incentive to seitle the matter hefore it

is cornpelled to produce sach dotutrents — even if the
exemployee’s coze hs no merit. The possibifity that
some later court Wit order Arme’s trade secret subject
to disclostre sinder ART700 may be deemed too greata’

figk,

“Thug, ABI700 will be a poweriul weapon in the hands

of plaintifis attorneys, particularly against defendants for
whot confidential and trade secret information is an
frportznt element of business. Such defendants will feel
the pressure o settle early not ‘becatee of g fear that
their uneate practces will be exposed {o the puble, but
hecause of # Tear that their perfectly Jegitimate trede:
secrets will be exposed on a pretext of public safety, ﬁ
well-drafied set of document sequests may lead to capiti-
iation and setfiemént, eved i the undlerlying case hasno -
merit. The mete risk of later disclosure may be feemed -
too grave to allow the tase fo coptinue. :
In short, AB1700 will nat adhieve ite purparted aim,
but instead will provide a very powerful weapen for
plaintiffs atorneps to hound defendasts into early settie
sment, regurdless of the merits of the case. .

A7) this ks not to say that businesses showid necessarly
be afiowed to avoid disclosure of dungers o the public.
Spciety, alter al], has an interest by securiag public safety”
Ty allowing the public to know when a praduct presents’
a danger. It ey be that the non-disclosure of busineds
information: regarding pubBe dangers is 2 problem aw-
makers should seek to remedy. -

1t may alsa be thot businesses that hide the dangers of
their products will witimately suffer in u free market, as:
consumers canclude that such businesses cannot he
wrusted, But whether the proper solution ia through free-
market or throtigh legislation, one thing is clear, AB1HKI
is not the answez.
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