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Initiative Is Sensible Attempt to Rein
In a Terribly Problematic State Law

By Michaal A.8. Newman

he experience of Innumerable
police states throughout history

A demonstrates that when a govern-
ment offers 2 bounty o citizens to inform
on their neighbors, the Iaw becomes the
tool of the corrupt. The unscrupulous
inform on others to settle private
grudges, to satisfy their envy or simply a5
g means of stéaling wealth, '

. Further, when the definition of the
wrongdoing is nebulous and malleable —
when it involves inherently subjective
words like “treason,” “sedition” or
“heresy” — a potent recipe for mjustice is
brewed. In this way, Marcus Crassus,
years before he crushed the rebellion of
Spartacus, made his fortune during the
reign of the brutal dictator Sulla by
snatching up the estates of Roman cith
zens condemned without trial for “frea-
gon.” :

In 2 modern democracy, the abuses
are less fagrant and more subtle, but the
same principles apply. An example of 2
law that unwisely fosteérs corruption
amongst its cifizens is California’s Unfair
Competition Law. To correct the
inequities ‘of this law, Gov. Arnold
Schwarzenegger advocates Proposition
84, which will appear on the November
ballot, The reforms embodied in Proposi-
tion 64 are absolutely necessary and are
long overdue. : .

indeed, the only problem with the
measure is that it dees not go far
enough.

" As It is now written;, the Unfair Compe-

_tition Law seeks to punish “unfair compe-
tition,” and permits anyone, even ong
"who has never been damaged by the
 alleged wrongdoing of the defendant, to
' sue as a “private attorney general,” on
behalf of the public good. .
The Unfair Competition Law has two
fatal flaws. One is the definition of “wnfair
competition,” which is “any unlawful,
unfair or fraudulent business act or prac-
tice and unfair, deceptive, untrue or mis-
leading advertising.” By this definition a
lawiil, nonfraudulent business practice
{hat is “wnfair”
the law. What does “unfair” mean? No
one knows. The answer, Hke the prover
" hial definition of obscenity, appears to be,
“T know it when I see it.” :

is arguably 4 violaton of

Vats of printer ink have heen spilt by

the courts of California in a valiant effort
t render some Kind of a woerkable defini-

ton for “unfair practice,” but 1o no avail. -

And, of course, with no rest definftion of
what practices are “unfair” businesses
have no atdequate notice of what activities

.will be deemed violations of the Unfair

Competition Law. .

The second flaw is that a lawsuit can
be brought by a persen “acting for the
interests of itself, its members or the
general public.” This means that anyone

can prosecufe a lawsuif against 2 busi-;
ness for “unfair practices” even if they :

have never been harmed by the alleged :
practice, discarding the ordinary legal *
requirement that a litigant have some

personal interest in a suit he initiates. As

flie U.S. Supreme Court noted in Affen v

Whight, 468 1.5, 737 (1984), the require-

ment that s plaindff in fact have some

interest in the dispute prevents the conr
version. of the judicial process intol'a
vehicle for the vindication of the value
interests of concerned bystanders.”
More mportant, limiting litigants to
those with an actusl stake n the maiter
keeps the process honest, and prevents
sharp practitioners and vnethical lawyers

from suing at random, extorting settle- -

ments from unsophisticated business
owners or those without the means to
hire defense counsel, o
Thinlk that sounds alarmist? Think
again. It has already happened. :
Consider the Trevor Law Group, a
firm of Beverly Hills attorneys that filed

muitiple suits against small businesses -

in a coordinated operation aimed at
shaking them down for settlement
money. The firm would obtain the
names of its defendants from state
agency Web sites listing businesses
cited for minor code infractions. The

firm would then sue the husinesses for

violation of the Unfair Competition Law,
offering to drop such suits for settle-

ments ranging from $6,000 to $26,000. -

‘The targets of these suits were mostly
immigrant-owned auto repair shops, nail
salons and ethnic restaurants. As the
Trevor Law Group correctly anticipated,
most of these businesses preferred to
pay the money rather than mount 3 legal

- defense, which would have been even

more expensive. State authorities shut
down the Trevor Law Group, but this
episode only illusirates the most brazen
abuses that arise where a law gives
every “interested bystander” the power

* to sue. Many more subtle abuses contin-

ue to occur. : .

. Proposition 64 is an attempt to reme- |
dy these abuses by providing that -
Unfair Competition Law suits be

brought only by those “who hafve] suf-

fered injury in fact and halve] lost

money or property as a result of such .
unfair competition.” The proposition
still permits actions initiated by the

- attorney general, prosecutors from dis- |
frict and city attorneys’ offices, and -

other governmental counsel, Those
elected and appointed to protect the
“sublic interest” sill will have the power
to invoke the law. However, the mea-
sure will prevent private parties ke the
Trevor Law Group from profiting at the
expense of businesses, Nongovernment
lawvers will be subject to the salutary
discipline of actually having to find a Hv-
ing, breathing plaintiff to represent
before filing a lawsuit against a busi-
nesas. Proposition- 64 'is a sensible
attempt o rein in a terribly problematic
jaw, : o '

. If anything, Proposition 64 does not g

" far enough as it leaves In place the hope-

lessly unclear “unfair practice” language -
Lawsuits based on nothing more than
the “Hmowitwhenlseedt” standard fo:
unfairness will continze, Businesses will

. continue o shuffie blindly, never perfect

Iy sure that they are in compliance with
the Unfair Competition Law.,
But it is a step in the right direction,

" Wilchael Newman is 2 litigation asso- i
ciate in the Los Angeles office of
Barger & Wolen, '
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